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Ministerial Board on Deaths in Custody

This is a summary of the thirteenth meeting of the Ministerial Board held on Thursday 20 June 2013, chaired by Damian Green, Minister for Policing and Criminal Justice.
1. Welcome to NHS England
1.1. Representatives from NHS England were invited to provide an overview their organisation, their priorities for their first year and how their work was relevant to that of the Ministerial Board.  The Health and Social Care 2012 abolished Primary Care Trusts and responsibility for commissioning all healthcare services – with the exception of 111 and emergency services - transferred to NHS England on 1 April 2013.  NHS England had responsibility for commissioning services in five areas: (1) primary care; (2) dental; (3) public health; (4) sexual assault referral centre’s (SARCs) and (5) offender health.  

1.2. NHS England – through ten Area Teams, who have responsibility for commissioning specialised services on behalf of all 27 Local Area Teams -  would have responsibility for planning, securing and monitoring an agreed set of healthcare services for prisons; young offender institutions; approved premises; secure training centre’s; secure children’s homes; police custody suites; court liaison and diversion schemes and immigration removal centres.     

1.3. This single organisational approach would establish working relationships between Area Team Leads in Health and Justice and specialised commissioning to ensure a joined up approach to care for those detained in state custody.  The approach would also lead to a more effective management of data to improve analysis and create shared reporting mechanisms to support lessons learned.  The success of NHS England would be dependent on close working arrangements with partners such as those represented at the Ministerial Board.
2. Independent Custody Visiting Association (ICVA) monitoring of restraint in police custody
2.1. A survey into the use of restraint in police custody suites in London had been conducted over a one-month period by volunteers of the London Independent Custody Visitors (ICVs) Scheme.  This was a relatively small pilot which meant it was not possible to draw robust conclusions from the data.  Furthermore, in many cases, a number of questions had not been answered, which further limited the ability to undertake statistically significant analysis.  
2.2. The analysis highlighted a number of issues. There was inconsistent recording of the use of force by officers and on nine occasions where restraint was used, no record was made on the custody record.  Additionally, in five cases where injury was sustained during the use of restraint, there was no record of what treatment was given to the detainee.  Code C of the Police and Criminal Evidence Act 1984 (PACE) and the Association of Chief Police Officers (ACPO) guidance stipulates that these details should be entered on the custody record.  
2.3. In order to provide a stronger evidence base, they had recommended that a wider survey be undertaken to encompass a number of police forces in England and Wales conducted over a longer period of time.  He reported that many of the ICVs were supportive of this recommendation.   
3. Department of Health (DH) liaison and diversion scheme
3.1. Lord Bradley’s ‘Review of people with mental health problems or learning disabilities in the criminal justice system (CJS)’ was published in 2009 and recommended a national roll-out of liaison and diversion schemes, which would help strengthen the early identification of people with mental health problems or learning disabilities and divert them from the criminal justice into more appropriate treatment centres.  
3.2. The Department of Health, NHS England, Ministry of Justice (MoJ) and Home Office were analysing data from 39 existing liaison and diversion schemes to develop a good practice model based on a single commissioning framework.  This would strengthen the business case to HM Treasury in October 2013 to release additional funding for national roll-out in the 2014 spending review.  
4. Update on the work of the Independent Advisory Panel on Deaths in Custody
Analysis of redacted Serious Untoward Incident (SUI) reports into deaths of detained patients
4.1. The IAP have a particular focus on improving the provision of Article 2-compliant investigations of deaths in custody.  The Panel identified that Strategic Health Authorities had not been commissioning independent investigations into the deaths of detained patients.  The Care Quality Commission (CQC) provided a redacted sample of 18 Serious Untoward Incident (SUI) reports of patients subject to the Mental Health Act (MHA) who had died between 1 April 2006 and 30 April 2012.  The reports were analysed using a number of criteria under the broad descriptions of an Article 2-compliant investigation, that is it should be: (1) initiated by the state of its own volition; (2) independent; (3) effective; (4) sufficiently open to public scrutiny; (5) reasonably prompt and; (6) the next of kin / family should be involved. 
4.2. The Panel’s analysis highlighted the variable quality and consistency of the 18 redacted SUI reports provided by the CQC.  The mechanism for setting the terms of reference for reviews was not clear in most of the reports and only three reports stated that families were involved in setting the terms of reference.   Most cases involved a review of case records and policies and in ten of these cases, the reviewers interviewed staff.  The management and treatment of patients’ physical health was examined in six cases although none involved a full clinical review of the patient, as would be the case when a prisoner dies and the Prisons and Probation Ombudsman (PPO) is investigating.  In nine of the cases included in the sample, there was a clear offer to families of involvement in the review, with no specific mention made in eight cases.  None of the reports stated they would be published or open to public scrutiny.  Reviews were completed promptly, on average taking three months to conclude. 
4.3. The Panel’s analysis highlighted that there was no system to promptly, transparently and effectively investigate the deaths of patients detained under the MHA.  Whilst the IAP agreed with the Government that inquests are the primary means by which the state discharged its duties to investigate deaths in custody, it was important to emphasise that the nature and extent of the investigations carried out pre-inquest are of critical importance as these are used to inform the inquest.  
4.4. Given the variable quality of the sample, it was the Panel’s view that NHS England – with input from CQC and the Chief Coroner - should produce guidance for mental health trusts, which provides clear and consistent guidance on how trusts should undertake investigations following the death of a detained patient (which should include guidance on how to ensure investigations are Article 2 –compliant, where relevant).
4.5. The Panel had also identified a gap relating to the Strategic Executive Information System (STEIS) by which hospitals report SUIs.  Currently, STEIS does not routinely record the legal status of mental health patients in SUI reports.  All deaths of detained patients must be reported to CQC under Regulation 17 of the Health and Social Care Act 2008, but there is no specific statutory response by CQC to this information.  Therefore, there was no clear system centrally for identifying SUIs affecting detained patients, or for NHS England to follow them up.  The Panel will explore this gap further with CQC and NHS England.
4.6. The recommendation that the Panel should work with NHS England and others to develop guidance for mental health trusts was accepted by the Board.  The Panel will meet with NHS England and other Board members to take this forward and provide an update at the October meeting [The IAP paper is available to download here].  
IAP restraint principles

4.7. The IAP had held a number of meetings in 2012 with the Youth Justice Board, CQC, Department of Health, National Offender Management Service, Association of Chief Police Officers, UK Border Agency and Independent Restraint Advisory Panel to discuss the Panel’s common restraint principles.  Whilst these discussions were necessary in shaping the direction of the principles, it was not until the Panel’s formal consultation in January 2013 that the Panel received detailed feedback from organisations, which showed significant divergence on some of the principles.  
4.8. Following a Panel discussion of the consultation feedback, the Panel had decided to publish the principles as a statement of what it believes to be a safer way to manage an incident of physical restraint and to prevent deaths.  The principles were approved by the Board and the Panel have written to the custodial sectors, investigatory bodies and inspectorates asking them to disseminate the principles using their own communication channels and policy approval methods.  The principles have also been shared with third sector organisations and monitoring bodies and it is the Panel’s intention to evaluate the impact of the principles on operational practices in 2014 [The principles are available to download here].      
Update on IAP recommendations

4.9. The IAP had made 42 recommendations to the Ministerial Board since March 2010.  Of these, 19 had now been implemented.  CQC and the Health and Social Care Information Centre had agreed a proposal for re-analysis of natural cause deaths of detained patients using a better comparator population and with reference to the Mental Health Minimum Data Set but no resource had been found to write a report of the findings.  The Panel would like to determine a way forward to achieve the re-analysis.  NHS England welcomed this recommendation and said it would be an important piece of work to undertake.  
4.10. The Panel had made a number of recommendations with relevance to the Chief Coroner concerning training for coroners; identifying appropriate recipients to Rule 43 reports and the development of a fully searchable and publicly accessible database for all Rule 43 reports.  The Panel would be meeting with the Chief Coroner, once his office had been fully staffed.         
5. Her Majesty’s Inspectorate of Constabulary (HMIC) and CQC joint thematic examining the use of police custody as a place of safety for detainees subject to Section 136 of the Mental Health Act (MHA)
5.1. The joint inspection was carried out by HMIC; Her Majesty’s Inspectorate of Prisons; CQC and Healthcare Inspectorate of Wales and sought to examine the extent to which police custody is used as a place of safety under Section 136 of the MHA
 [Secretary’s Note: the report can be accessed here].  .  
5.2. The MHA Code of Practice for England the MHA Code of Practice for Wales each state that a police station should be used as a place of safety only on “an exceptional basis”, or “in exceptional circumstances” respectively.  Data collected on previous studies of police custody provision show that in some areas, police custody was being regularly used as a place of safety.  In 2011/12, more than 9,000 people were detained in police custody under Section 136, while 16,000 were taken to a hospital.  
5.3. The joint inspection team examined ten cases from each area inspected – a total of 70 custody records – where individuals had been detained solely under Section 136 and accepted into police custody as a place of safety, to establish why the person had not been taken to a health-based place of safety, and what happened to the individual whilst in police custody.  Service user perspectives were also sought to understand their Section 136 detention experiences.  
5.4. The inspections highlighted that the most common reason for Section 136 detention followed police concerns about an attempted suicide or self-harm.  Police officers interviewed by the inspection team showed concern that police custody was not an appropriate place for those with mental health problems and the average time that each person spent detained in police custody was 10 hours and 32 minutes.  Section 136 provides the police with authority to detain an individual for a maximum of 72 hours, without any requirement for review during that period.  In contrast, the Police and Criminal Evidence Act (PACE) 1984 allowed a person arrested for a criminal offence to be detained for up 24 hours without review.  The report recommended that the Codes of Practice be amended to bring Section 136 detention times in line with the PACE requirements.    
5.5. The most common reasons why police custody was used as a place of safety were: insufficient staff at health based place of safety; absence of available beds at health-based place of safety; the person had consumed alcohol or; the person was displaying violent behaviour, or had a history of violence.  The joint inspection team would continue to monitor the use of police custody as a place of safety and if they did not find significant reductions in the use of Section 136 by April 2016, they would seek implementation of the their recommendation to amend the MHA 1983 to remove a police station as a place of safety for those detained under Section 136, except on an exceptional basis.  The exceptional basis should be clearly defined in law and reflect the wording currently used in the Codes of Practice, namely where a person’s behaviour would pose an unmanageably high risk to other patients, staff or users of a healthcare setting. 
5.6. As the report was embargoed until the morning of the Board meeting, Board members did not receive a hard copy in advance.  As such, this will be on the agenda for the Ministerial Board meeting in October 2013, along with an update from Home Office, Department of Health and CQC on the assessment of the availability of places of safety across England; an inspection of the quality of all places of safety by the CQC and the concordat to improve the treatment of people with a mental health crisis [Please see the Home Secretary’s speech to the Police Federation in May 2013 for further details about these projects].    
6. PRT and INQUEST Fatally Flawed: Has the state learned lessons from the death of children and young people in prison?
6.1. At the last Ministerial Board in February 2013, relevant Board members provided their initial responses to the report and it was agreed that a more detailed discussion would be held in June 2013.  It was also agreed that the following recommendation would be discussed: "An independent review should be established, with the involvement of families, to examine the wider systematic and policy issues underlying the deaths of children and young people in prison.  As a starting point,  the Ministerial Council on Deaths in Custody should commission a new working group of the Independent Advisory Panel (IAP) on Deaths in Custody to draw together the specific learning from recent deaths of children and young people and identify issues for an independent review to consider."
6.2. The Justice Select Committee report on Youth Justice, published on 14 March 2013, references Fatally Flawed and whether the MoJ agreed that an independent review should be commissioned.  In the Government response, published on 14 May 2013, calls for the review were rejected on the basis that learning and investigative mechanisms are already in place following a death of a child or young person in custody.  
6.3. As the Minister was required to attend a parliamentary committee session and was not present for this discussion at the Board, it was agreed that a brief update on the progress of the remaining recommendations from Fatally Flawed would be provided to the Board in October 2013.      

7. PPO Learning Lessons Bulletins
7.1. The PPO had created a series of learning lessons bulletins with the aim of identifying broader lessons from a number of cases and help services to improve and ultimately avoid preventable deaths.  The first bulletin concerned the provision of end of life care in prisons and suggested that whilst prisons were making progress in adjusting to the growing challenge of providing effective care for the terminally ill, there were still variations in the provision of palliative care.  Learning points for prisons included: the need for comprehensive end of life care planning, better involvement of prisoners’ families, more appropriate use of restraints on dying prisoners and earlier applications for compassionate release.  
7.2. The second bulletin explored the links between self-inflicted deaths and Incentives and Earned Privilege (IEP) levels in prison.  The bulletin, based on a small sample of cases, suggested that whilst no causal link existed, self-inflicted deaths were found to occur disproportionately amongst prisoners on the basic level of IEP.  Learning emphasised the need for prisons to balance the management of challenging behaviour and vulnerabilities. [The thematic studies and learning lessons bulletins can be found here].  
8. Unclassified deaths in prison – update from Department of Health and NOMS
8.1. Dr Eilish Gilvarry – a specialist in substance addiction - had been commissioned by the Department of Health to undertake a clinical case review of the 21 unclassified deaths analysed in the McFeely review of 2012, which examined the increase in the number of deaths where further information was awaited [The McFeely Review is available to download here].  
8.2. A representative from Public Health England would attend the Board in October 2013 to present the findings.  NHS England would be working in partnership with NOMS and the Royal College of Nursing to ensure effective guidance was sent to prisons addressing the issues from the McFeely Review and the clinical case review. 
8.3. NOMS provided an update on those deaths where further information was awaited before classification that had since been classified.  NOMS would provide an updated set of classification data along with details on progress made with the McFeely Review recommendations at the Board in October.      
9. INQUEST: Advisory Board on Women Prisoners
9.1. INQUEST reported there had been 38 deaths that have occurred in the six years since the publication of ‘A Review of Women with Particular Vulnerabilities in the Criminal Justice System’, which was written by Baroness Corston.  INQUEST expressed frustration at the slow progress in implementing the review’s recommendations and had recently published their report, ‘Preventing the deaths of women in prison: the need for an alternative approach’, which highlighted a number of findings which chimed with Baroness Corston’s findings [Secretary’s Note: the report is available here]. 
9.2. INQUEST highlighted the importance of the new Advisory Board on Women Prisoners, which was chaired by Helen Grant, Parliamentary Under-Secretary of State for Justice and brought together key experts and officials to address female offending and drive through rehabilitation reforms.
10. Date of next meeting of the Ministerial Board

10.1. Tuesday 22 October 2013.  
� If a police officer believed a person was in immediate need of care or control, Section 136 provided the authority to take the person to a ‘place of safety’ so that their immediate mental health needs could be properly addressed.    
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